Copnep>xaHue:

Mage noffpund or type unknown

BBEOEHWE

NHTennekTyanbHas cCOBCTBEHHOCTb CTasla OA4HOM N3 CaMbIX MOMNYASPHbIX TEM,
obcy>XlaeMblx B COBPEMEHHOM AefIoBOM Mupe. NHTennekTyasnbHas cCObCTBEHHOCTb
npencTasnseT cobon NPoAYKT Ye/IOBEeYEeCKOro pasyMa, pe3ysibTaT TBOPYECTBa, KOTOPbIN
OXPaHSAEeTCSA 3aKOHOM.

3awmTa npaB NHTeNNIeKTyaslbHOM cOBCTBEHHOCTU NpuobpeTaeT BCe BonblUee 3HaYeHne
B yCNoBUAX rnobanmsaumm MMpPOBOIA 3KOHOMUKM U POCTa MEXAYHAPOLHOW TOProBJIN.
Yepe3 TaMOXXeHHYo rpaHnuy TaMoXXeHHOro cotosa nepemMellaeTcsa Bce 60sblle TOBapOB,
coaep Xalwmx 06 beKTbl UHTENIEKTYaIbHON COOCTBEHHOCTU, A0S KOTOPbIX COCTaBAAET
3HAYNTESIbHYI0 YaCTb CTOMMOCTM TOBApPOB. Mo HEKOTOPbLIM oLleHKaM, A0 80 % MMPOBOWA
TOProBJN MPUXOANTCS Ha TOBapbl, COAepKallme NHTEeNNeKTyalbHY COBCTBEHHOCTb/

B naHHOM pedepaTe Mbl pPacCCMOTPUM BOMNPOChLl obecnevyeHns 3alnThbl Npas
WHTenneKkTyaabHon cobcTBeHHOCTU B PD, 4TO B ycnoBusax rnobanmsaumm MMpoBown
3KOHOMUKMN N POCTa MeXAyHapoaHOW Toproeau npnobpeTaeT Bce bosiblee 3HavYeHue, a
Tak>Xe NnpmBeaeM OCHOBHbIE BUAbI, KacCupukaumsa o6 beKTOB MHTENIEKTYasIbHOMN
cobCcTBEHHOCTMW.

1.

NMpoucxoXxpeHue TepMUHA <MHTeNNleKTyaJibHaf
COOCTBEHHOCTb>»

MponcxoxxoeHne TEPMUHA «NHTENNeKTYyalibHast COBCTBEHHOCTb» CBA3bLIBAKOT C
PpaHUY3CKNM 3aKoHoAaTenbCcTBOM KoHua XVIII B. [lepBOHa4asibHO CY4NTaNOCh, 4TO
NaTeHT WU UCKJIYUTESIbHOE NPaBo Ha UCMNOJIb30BaHMeE NPOM3BEAEHNA NPpeacTaBNAaoT
cobon porosop Mmexay obuiecTsoM n nlobpetartenem (aBTopoM): obLLeCTBO 3alimuiaeT
npasoobnagartend, rapaHTUpysa eMy BO3HarpakaeHume 3a obHapogoBaHmne nobpeTteHus
NN NpPon3BeneHNs NCKYCCTBa U corsawancb obecneymBaTb ero 6ecnpensTCTBEHHOE U


https://www.evkova.org/#evkova

MOHOMOJIbHOE NCMOJIb30BaHWe B NMPOMbILLUIEHHbIX NN KOMMep4YecKux uenax. OgHako
y>xe >KOH JIOKK CHUTasl, 4TO NMpaBO MHTENNEKTYaIbHON COBCTBEHHOCTU OOJ/IKHO
paccMaTpmMBaTbLCA KaK eCTeCTBEHHOe NnpaBo, a He Kak NpaBo, OCHOBaHHOE Ha 3aKoHe.
NWMeHHO Ha Teoputo eCTeCTBEHHOI 0 NMpasa onupasacb Tpaauuma nponpmeTapHoro
noaxona K aBTOPCKOMY M NaTeHTHOMY npasy, nosy4ueLllas Hambonee
rnocsiegoBaTesibHOE pa3BuTUE B Tpydax ppaHLy3CKuX guiocodoB-rnpoceeTuntenen. B
COOTBETCTBUM C AAaHHOW Teopumen nNpaBo co3gatensa Ntoboro TBOPYECKOro pesynbTaTa,
NNTepaTypHOro Npon3BeneHnsa nam nsobpeTteHnsa aBNAeTCS ero HeEOTbEMJIEMBIM,
«MNPUPOLAHBLIM» MPaBOM, BO3HUKaET U3 caMon NPUPOabl TBOPYECKOW AeATEeNbHOCTU U
«CyLLecTByeT He3aBUCMMO OT MPU3HaHUA 3TOro npasa rocygapCcTBeHHON BIaCTbIO».
Bo3HuKalowee y TBOpLa NpaBO Ha AOCTUMHYTbIN UM pe3ysibTaT pacCMaTpPUBaNoCh Kak
aHanorn4yHoe npasy coO6CTBEHHOCTW, BO3HUKAKOLWeEMY Y vua, Tpy4OM KOTOPOro co3gaHa
MaTepuasibHas Bellb.

1.

IOpuaounyeckoe 3akpensieHue TepMMHa

B HacTosLee BpeMsa TEPMUH «UHTeNNIeKTyallbHass COBCTBEHHOCTb» COAEPXKMUTCA B
cTaTbe 2 KoHBeHUMn 06 y4pexxaeHnm BceMmpHom opraHnu3aumnm MHTeNeKTyas ibHON
cobcTBeHHOCTW OT 14 niona 1967 r., rae nog HAM NMOHMMAETCSA COBOKYMHOCTb
NCKJTIOYNTENIbHbBIX MPaB KakK JIMYHOro, Tak U MMYLLLECTBEHHOIO XapakTepa Ha pe3y/ibTaThbl
WHTeNNIeKTyasIbHON, U B NMepBYIO o4epeib TBOPYECKON, AeATEeNIbHOCTU, @ TakXXe Ha
HEeKOTOpble NHble NMPUPABHEHHbLIE K HUM 06BbEKTHI.

Pe3ynbTaTbl MHTENNEKTYaslbHOW AEATENbHOCTU HE SBASIOTCSA MaTepuasibHbIMK
obbekTaMu, HO B TOXKe BpeMsi MOryT OblTb pa3MeLleHbl Ha onpeneneHHbIX

MaTepuasibHbIX HOCUTENAX (ayano- N BUAEOKACCEThbl, KOMMAKT-AUCKW, KUHO- 1
TenedpunbMbl). B 3TOM cnyyae nHTennekTyasbHass COBCTBEHHOCTb CTAHOBUTCS

npeamMmeToM rpa>KgaHCcKo-rnpaBoBbiX A4OroBopoB C 0o AHOBpeEMEHHbLIM COXPaHEHNEM
NCKNOYNTENIbHbIX NpaB Ha Npou3seneHnd 3a nx asTopamu. FocynapcTea, KOTopble
roToBuIN KOHBEHLU MO, 4OrOBOPUSINCE, YTO UHTEJIJIeKTyasibHas COBCTBEHHOCTb BKJIlOYaeT
npaBa, OTHOCALUMECA:

e K INTEPATYPHbIM, Xy[0>XECTBEHHbIM N HAaYy4YHbIM MPON3BEAEHUNSAM,
e K NCMOJIHUTENbCKON AeATEeNbHOCTN apTUCTOB, 3BYKO3anucu, pagmo, TeneBuaeHuto,
e K n306peteHnamM Bo Bcex 06s1acTAX YesioBEe4HECKON AeATEeIbHOCTH,



K Hay4YHbIM OTKPbITUAM,
K NpOMbILWIEHHbIM 0bpa3Luam,

K TOBApHbIM 3HaKaM, 3HakKaM 0b6cnyXxmBaHusa, PUPMEHHbIM HAUMEHOBAHUAM U
KOMMep4eckmnm 0b603HavYeHnsmM,

K 3alMTe NpoTmnB HegobpoCOBECTHOM KOHKYPEHLMN, a TaKXe BCe Apyrue npasa,
OTHOCSLLMECA K UHTEIIEKTYaIbHOW OeATEeNIbHOCTU B MPON3BOACTBEHHOW, HAY4YHON,

NNTEPaTYPHON N Xy[0XXeCTBEHHOM 0bnacTAX.

NpaBa NHTeNNeKTyasibHON COOCTBEHHOCTU, Kak 1 Apyrue rnpasa cCOBCTBEHHOCTH,
MO3BONIAIOT aBTOPY WKW BJlafesibLy naTeHTa, TOBAapHOro 3Haka 1M aBTOPCKOro npasa
N3BJIeKaTb BbIrO4Y 13 CBOEro Npon3BefeHnNsa Nan TBOPYEeCKOro Bkiaga. 3TW npasa
N3J10)KeHbI B CTaTbe 27 BceMmnpHoOn geknapauum npas 4esioBeka, KoTopas 3akpennseT
rMpaBo Ha NCMOJIb30BaHVe NPenMyLLecTB OXpPaHbl MOPaJsibHbIX U SKOHOMUYECKUNX
WHTEepecoB, NPONCTEKAWMNX N3 aBTOPCTBa Ha Ntoboe Hay4vyHoe, InTepaTypHOe Uau
Xy[oXXeCTBeHHoe npoussefeHune. BaXkHOCTb nHTenneKkTyalbHon cobcTtBeHHOCTN Bbina
BNepBble Npu3HaHa B Mapn>XXCKOM KOHBEHL UM MO OXpaHe NPOMbILLINIEHHON COBCTBEHHOCTN
B 1883 r. n B BepHCKOMN KOHBEHLWUIN N0 OXpaHe NuTepaTypHbIX U XyL0XKEeCTBEHHbIX
nponsseneHnn B 1886 r. ADMUHUCTpauno obonx AoroBopos ocyulecTsnsieT BcemmpHas
opraHu3aumsa nHTenneKkTyasbHom cobcTteeHHocTn (BOUC).

1.

«AHTennekKkrtyasibHaa COOCTBEHHOCTb>» B
3aKoHopaTeNnbCcTBe Poccunckon depepaummn>»

B Poccun ¢ 1 aHBaps 2008 r. sBctynuna B cmny 4 4acTb [TpaxgaHckoro Kogekca (B
COOTBETCTBUU C hefepasibHbIM 3aKOHOM OT 18.12.2006 Ne 231-®3), pasgen VIl «[paBa
Ha pe3y/ibTaTbl UHTEeIJIeKTyaslbHON OeATesNIbHOCTU N CpeAcTBa UHAUBUAYANN3ALNN»,
roe HTennekKTyasbHyto COBCTBEHHOCTb ONpenensatoT Kak CINCOK pe3ysibTaToB
WHTeNnNeKTyaslbHON AeATeNIbHOCTN U CPeacTB MHOUBUAYANMN3aLMN, KOTOPbIM
npenocTaBnseTca npasoBasd oxpaHa. CornacHo NK PO nHTennekTyabHON
COBCTBEHHOCTLIO ABAOTCA:

e NMPON3BEAEHNA HAYKWN, IUTepaTypbl U UCKYCCTBA;
e MPOrpamMmbl A1 SNEKTPOHHbIX BbIYNCNTENbHbBIX MalUMH (MporpaMmbl ans 3BM);
0a3bl AAHHbIX;

NCNONIHEHUS;

(POHOrpamMmbl;



e coobuieHmne B achup nam no kabenw paano- Uam Tenenepenad (BewaHume
opraHm3aumm supHOro nnm KabenbHOro BewaHms);

e n306peteHuns;

e MOJIE3HbIE MOOENN;

e MPOMbILLIEHHbIE 0Opa3Lbl;

e CEeNIeKLMOHHbIE OOCTUXXEHUS;

e TOMOJIOTNN NHTErpPaJibHbIX MUKPOCXEM;

e CeKpeTbl NponsBoacTBa (Hoy-xay);

e (bMpMEeHHbIE HAMMEHOBaHUS;

e TOBApPHbIE 3HAKWN 1N 3HAKWN 06CNYyXXKMNBAHUS;

e HaMMEHOBaHUA MECT NPOUCXOXXOEHNSA TOBAPOB;

e KOMMep4eckmne obo3HaveHuns.

Pe3ynbTaTbl MHTENIEKTYalbHOW AesTeNbHOCTU BKJIOYAOT B cebsi Tpu Buaa 06beKTOB,
NMEIoLLNX Pa3JINYHbIA MPaBOBON peXxuM: 1) pe3ynbTaTbl TBOPHECKOW AEATENBHOCTH,
OXpaHseMble MaTeHTHbIM NpPaBoM (M306peTeHns, nonesHble Moaesn, NPOMbILLINEHHbIE
obpasupbl); 2) cpeacTBa MHOAMBUAYANIN3ALMN LOPUANYECKOrO LA, NPOoaYKLMN,
BbINOJIHAEMbIX PAaboT nnm ycnyr (pupmMmeHHOe HaMeHOBaHWe, TOBAPHbIN 3HAK, 3HaK
obcny>xnBaHMs, HaMMeHOBaHNE MecTa NMPOUCXOXXAEeHUA ToBapa); 3) pe3ynbTaThl
TBOPYECKOM AeATeNbHOCTM, OXPaHAEeMble aBTOPCKUM MpaBoM (Mpon3BeaeHuns Hayku,
NNTepaTypbl U UCKYCCTBA, NPOrpaMmbl 4151 3IEKTPOHHbIX BblYMCNTENbHbIX MaLLUH,
6a3bl AaHHbIX, TOMONOr NN UHTErpasibHbIX MUKPOCXEM U1 T. M.

XoTAa BCe 06BbEeKTbl MHTENNEKTYasIbHOM COBCTBEHHOCTU ABNAIOTCS pe3ysibTaToOM
WHTENNEeKTyasIbHON AesTesIbHOCTUN, OHU UMEIOT Pa3/InYHbIA NpaBoBon pexxum. OgHa
4aCTb 06BHEKTOB (MPOMbILLIEHHas COOCTBEHHOCTb U CPpeACTBa MHAUBMOYAN3ALNN
IOPUANYECKOrO NInLa) perympyeTca naTeHTHbIM NMpaBoM, Apyrasa (Npom3BeaeHns HaykKu,
nnTepaTypbl U UCKYCCTBa U Apyrme) - aBTOPCKMM. Pa3nmyme B TOM, 4HTO aBTOPCKOE NpaBo
HanpaBJ/IeHO Ha oxpaHy hopMbl 06bekTa (Mpon3BeneHns), a NaTEHTHOE - OXpaHAeT
coaep>xaHue nponsBeneHuns.

1.

NpaBoBoe obecneyeHue MHTENIEKTYaJIbHOM
COOCTBEHHOCTM

B npaBoBoM obecrnevyeHUn MHTEIEKTYaIbHON COBCTBEHHOCTM pa3/iIn4aloT OXpaHy npas
n nx 3awmTty. OxpaHa NpaB npencrtaBaseT cobon obWMIM NpaBoOBON NOPSAAOK B chepe



WHTEeNNEeKTyasibHON COBCTBEHHOCTU, 3aKPEmNJIEHHbIN B HOPMATUBHbIX aKTax,
ocyulecTBnsiemMbln BO BHecyaebHoMm n cyaebHom nopsiake. K BHecynebHom popme
3alWNTbl OTHOCUTCA CaMo3allnTa, YCTaHOB/IEHHAs aBTOPOM B A0OroBOpe, 3aKJIOYEHHOM
MeXxay rnpaBoobnagartenem n npuobpetaTenemM npaBa NHTENIEKTYaIbHOWN
cobcTBeHHOCTU. K cynebHbIM hopMaM 3alnThl OTHOCATCS rPa’kAaHCKO-NpPaBoOBbIe,
aOMNHUCTPATMBHO-MPABOBbLIE N YrOJIOBHO-MPaBOBble CNOCOObI 3aLNThI.

CamMo3awmnTa MHTeNJ1IeKTyaJIbHOW COBCTBEHHOCTHU B A OroBope.

JIn4yHble HenMyLeCTBEHHbIE NpaBa HeOTAe/IMMbl OT JIMYHOCTM aBTopa, N UX nepepaya He
aonyckaeTcs. Nepexo MMyLLECTBEHHbIX MpaB OT NpaBoobnagaTens K UHOMY NNLy
BO3MOXeH. lNMpaBoobnagatenb MMyLLECTBEHHbIX NpaB BrpaBe nepefaTb aBTOPCKME
rnpaBa Ha OCHOBAHUWN Fpa>KAaHCKO-MpaBoBOro gorosopa ( ct. 1233 NK PO).

YCTynKa npaB Ha MHTeNNeKTYasibHYyl0 COOCTBEHHOCTb MPOUCXOAUT MO LOrOBOPY
OTHY)XAEHNSA UCKITIOYNTENbHOro npasa (cT. 1234 K P®), a nepenaya aBTOPCKOro rpasa
Ha BpeMsA nyTeM npenocTaB/ieHUs npasa NCMOJIb30BaHUA NHTENNEKTYa/lbHOW
COBCTBEHHOCTN OpYroMy AnLy MPOUCXOLUT COrTaCHO rpaKAaHCKO-MPaBoOBbIM
norosopam: otHyxaeHus (cT. 1234 K PO), nnueH3noHHbIM (cT. 1238 TK PO®), TpynoBbIM
(cT. 1288 'K P®), no rocygapCTBEHHOMY (MYHULUMNANbHOMY) KOHTPAKTY (CT. 1298 TK
PD).

AOMMUHUCTpPaTUBHO-NMpaBoBas 3alluTa MHTeﬂﬂeKTyaﬂbHOﬁ CcobCcTBEHHOCTM.

Peanusauns aTon opMbl 3alUThl OCYLLECTBASETCA B KOPOTKNE CPOKN.
AOMUHNCTPaTUBHAA 3aliMTa aBnseTca Heobxoanmonm Ha ocHoBaHUM Kogekca o6
aAMUHNCTPATUBHLIX NpaBoHapyLweHnax PO (KoAll PP) o1 30.12.2001 Ne 195-®3 (pea. oT
24.04.2020)

AOMUHNCTPATUBHOW OTBETCTBEHHOCTU 3a COBEpPLUEHMNE HaPYLLUEHWNA aBTOPCKMX U
CMEe)XXHbIX MpaB nogJiexaT cnenyrLine npaBoHapyLleHns:

e HapyLUeHMEe aBTOPCKUX U CMEXHbIX NpaBs, nsobpeTaTtesnbCkux npas (CcT. 7.12 KoATll
POD);

e HapyLleHne YCTaHOBJIEHHOr o Nopsaaka nateHToBaHus (CT. 7.28 KoAll PO);

e MpoOAa>ka TOBApPOB, BbIMOJIHEHME paboT HeEHaanexawero kadectsa (cT. 14.4 KoATll
POD);

e MPOAa’>ka TOBApOB, BbiMosiIHeHWe paboT npu otcyTcTBUKN KKT (CT. 14.5 KOAI P®);

e 0bMaH noTpebuTtenen (ct. 14.7 KoAIll PO);



e HE3aKOHHOE UCNoJib30BaHMe CpeacTB MHAMBMAYann3aumm Tosapos (cT. 4.10 KoArll
PD);

e HE3AKOHHOE nepemelleHne 4yepes TaMoxXXHIo ToBapoB 1 TC (cT. 16.1 KoAll PO) n
rnpoyee.

Mpwn obecnevyeHnn npasoson 3awnTbl NC, ycTaHoBneHHOW KOAI P®, Heob6xoamnmo
OTMEeTUTb NpobsieMbl, YCNOXKHSOLIME NPaBOBOE PEry/IMPOBaHNE: NAaCCMBHOE OTHOLLEHNE
aBTOPOB 1 nNpaBoobsiagaTenen K 3aWinTe NpaB Ha UHTENNIEKTYasIbHYO COBCTBEHHOCTb
OTCYTCTBME METOAMKMN pacyeToB YObITKOB NMpU HapyLEHNN NpaB Ha UHTENNEKTYasIbHYIO
COBCTBEHHOCTbL, OTCYTCTBME B 3aKOHE NMOHATUSA «KOHTpadakTHas NpoayKumns»,
He3(h(PEeKTUBHOCTb aAMUHNCTPATMUBHO-NPABOBbLIX CaHKLWNN, OTCyTCcTBMUE 6opbbbI C
«MUPATCTBOM»,

PelleHne ykasaHHbIX npobnem TpebyeT BHECEHUS N3MEHEHMWI B aAMUHUCTPATUBHOE
3aKOHO4ATeNbCTBO, YTOObI CAaHKLMKN 3a HapyLleHne npas npunobpenn npeBeHTUBHOe
3Ha4vyeHune.

pa>kpgaHcKo-npaBoBas 3alLUMTa MHTEﬂﬂeKTyaﬂbHOﬁ cobcTBEeHHOCTH.

Takyto popMy 3awnThl NpaBa Ha 06beKT NIC ncnonb3yoT 419 BOCCTAaHOBJIEHUSA
HapyLweHHOoro npasa B cyae. B rpa>xgaHCKOM 3aKOHO4aTeIbCTBE BbIAENAT ABe rpynnbl
3awunThbl NpaB Ha UC:

e YHMBEPCAJNIbHOr0 XapaKkTepa, NnpuMmeHaeMasa o715 3aWnTbl He TOJIbKO NpaBa Ha
06bekT UC, HO N nMHOro cybbekTuBHOro npasa (cT. 12 'K P®), n HanpaBneHHas
NCKNI4YUTENbHO Ha 06bekTbl NC.

e CT. 12 'K PO npeaycMmaTpuBaeT cneaytowme cnocobbl 3awmThl npas Ha UC B cyae:

e MpU3HaHMe npaBa aBToOpCcTBa (CT. 1252, 1265 K PO);

e BOCCTAHOBJIEHME MOJIOXKEHMNSA, CYLLEeCTBOBaBLWeEro A0 HapyweHna npaea (cT. 301 K
POD);

e BO3MelleHne ybbiTkoB (cT. 1300, 1301 K PO);

e MPUHYXAEHNE K NCNOSIHEHUIO 06A3aHHOCTM B HaType (cT. 308.3, 396 TK PD);

e KOMMNeHcauma MmopasnbHoro Bpena (ct. 151, 1251 'K PO);

e N3BbATNE MATepUasios, NCMOJSb3yeMblX 019 HapyweHus npas (CT. 1252 TKPOD);

e MpeKpalleHne nam naMmeHeHme npaBooTHoweHunn (cT. 450, 451 TK PO);

e Ny6bnMKaumnsa peweHns cyga o A0NYyLWEHHOM HapyLwweHun (4. 1 ¢T. 1252 TK PO);

e MPUHATUE NHBIX MepP, NPenYCMOTPEHHbIX 3aKOHoAaTeNbCTBOM PO ( cT. 1231 K PO).

Mpu obecrnevyeHnn NpaBoBon 3aLunTbl UC HEOHXO0AMMO OTMETUTbL ClenylLine CrnopHble
MOMEHTbI FPaXXAAaHCKO-MPaBOBOM 3alNTkI NpaB Ha UIC B cynebHoM nopsiake. Kputepum



oueHkn NC oTCyTCTBYIOT. 3aKOHOM TaK)>Xe He YCTaHOBJIEH NepeYvyeHb JOMNYCTUMbIX
[OKa3aTeNbCTB, HA OCHOBAHMWN KOTOPbIX YCTaHaBAMBaeTCs DaKT HapyLweHus npas Ha UC
(cT. 55 MK PO, cT. 64 AlMNK PO).

B CcBSI3M C 3TUM 3aliMTa NpaB Ha NHTENNIEKTYasIbHY0 COBCTBEHHOCTb 3aBUCUT OT
CNIOXXUBLUENCH cyaebHOM NMPakKTUKN B KOHKPETHOM pervoHe.

Ncxops n3 cnoxmeluencsa cyaebHom npakTuUKM U pas3bacHeHnn BepxoBHoro cyna PO,
KPUTEPUAMU OLLEHKW MPaB Ha NHTEeNNEeKTYyallbHYt0 COBCTBEHHOCTb ABMSAIOTCA HOBU3HA U
OpPUrMHaNbHOCTb.

Hanpumep, lNNocTaHOBNIeHME cyfa NO NHTesI1IeKTyasibHbiM npasam oT 29.06.2017 no pgeny
Ne A56-23644/2016, cornacHo KOTOpoOMY Cy[ KacCauMOHHOW MHCTaHUMK cornacunicsa
BbIBOAAMU Cyda anennsaynoHHOM MHCTAHUMM B YacTW TOro, 4TO Cy anennsaynoHHOn
WHCTaHUWK yCTaHoBWI, 4TO CorslalieHne He oTBeYaeT Npu3HakaM NpounsBeaeHuns, Kak
obbekTa aBTOPCKOro npasa (HOBU3HbI, TBOPYECKOro XxapakTepa Co34aHuns
npousBefeHns, OPUrnMHaNbHOCTb (YHUKa/IbHOCTb) NPON3BELEHNS), NO3TOMY Yy cya
rnepBon MHCTaHUMN OTCYTCTBOBAJIM NPaBOBble OCHOBAHUA OS5 YO0BE€TBOPEHNSA
TpeboBaHM NcTuUa.

Takum obpa3oM, ecnm co3gaTeslb CMOXKET [J0Ka3aTb B CyAe aBTOPCTBO U 06bekT UC,
CO3/[aHHbI TBOPYECKUM TpyaoM, obrnagaeT NpuU3HaKaMm HOBMU3HbI U OPUTrMHANBHOCTU, TO
Ccyd Npu3HaeT 3a HUM NpaBo Ha 0O6bEKT MHTeNNeKTyalbHOW cobCcTBEHHOCTU. Ecnm Xxe
aBTop (co3paTenb, NpaBoobnagaTenb) He AOKAXXET CBOE NPaBo, TO CY[ OTKAXXeT B UCKeE.
BoT 0 TakoM cynebHOM criope 13 CBoel NPaKTUKM pacCcKaxy.

YronoBHo-npaBoBas 3al4MTa NpaB UHTENIJIEKTYyaJlbHOW COBCTBEHHOCTH

Crneundurka COBEPLUEHUS NAHHOW KAaTEropun NpecTynjeHnin 3aktoyaeTcs B TOM, 4YTO
npeaMeToM NPMUCBOEHNs (HE3aKOHHOI0 UCMOJIb30BaHUs) nNpas Ha NC sBnaeTcs He
KOHKpeTHas Bellb, a abcTpakTHas KaTeropus npasa Ha 06bekT VC: nms, nponsseneHue,
n3obpeteHune n npoyee.

MpecTynHbIN pe3ynbTaT NPU XULWEHNN COCTOUT B MPUYNHEHNN aBTOPY
(npaBoobnagaTento) MmaTepuanbHOro yuepba, paamep KOTOpPOro onpenensaeTcs
CTOMMOCTbIO U3BATOr0 MMyLLECTBA.

MNpn oueHke pa3mepa yuwepba B cnyyvasax HapyweHus npas UC yynTeiBaroTCA
NOHeCeHHble aBTOPOM YObITKN, @ TakXe ynyLeHHasa Bbiroaa, kotopas bbina 6bl
noslyyeHa npu peanusauum nponsseneHns NC. B 60bLUNHCTBE C/lyHaeB LNgpy MoXeT



yKa3aTb TONIbKO cyaebHasa skcnepTusa, KOTopas Ha3Ha4YaeTCa Ha OCHOBaHUN
xogaTtancTtea (cT. 195 YIK POD).

OAOHaKo He BCe Tak ogHO3Ha4yHo. C 04HOW CTOPOHbI, TePMUH «ybbITKM NpaBoobnanaTens
KaK 06BbeKT OUEeHKN» He Halwen oTpa>keHusa HM B defepasibHOM 3aKoHe 29 miond 1998
roga Ne 135-03 «O6 oueHoOYHOW AeATenbHOCTN B PO», HM B PefepasbHbIX CTaHOapTax
OLLEHKW, HX B nosioxXeHusax HaumoHanbHoro CoseTa Mo OLEHOYHON AeATENIbHOCTH
(HCOL), Hn B cTtaHpapTax CPO OuUEHLLMKOB.

C Opyron CTOPOHbI, YObITKM U BUHA HAPYLUMUTESIS, @ TakKXe NPUYNHHO-CNeaCcTBEeHHas
CBSA3b MeXX[y COBEPLUEHHbIM AesHNEM 1N YObITKaMn 00/IKHbI ObITb AOKa3aHbl UCTLLOM.

B CBSA3M C M310)KEHHbIM, MoJlarato, 4To TOJIbKO Mocsie BCECTOPOHHEro aHaamsa
06CTOATENLCTB AE/la MOXKHO ONpeaesinTb, Kakoe pelleHne ABNASAEeTCS NpaBUJIbHbIM:
06paTUTbLCS B CyA 3@ BO3MELLEHNEM NOHECEHHbIX YObITKOB NN )K€ NPOCUTb CY A
B3bICKaTb KOMMeHcauuto. Ml 3gecb cnepgyeT obpaTnThCA K NpakTUKe cyaa no
NHTENNeKTyasibHbIM NpaBaM.

Cyh HEeO4HOKPATHO pPa3bACHAN B Cy,ﬂ,e6HbIX peweHndax o ToOM, 4HTO HaJin4me y6bITKOB
ABNAETCA INWb OOHUM U3 PaKTOPOB, BJNAIOLWNX Ha pa3Mep B3bICKMBaeMON
KoMrneHcaunm, HO HMKakK He OCHOBaHMeEM ee B3bICKaHWNA.

Mo MHEeHMI0 cyaa, KOMMeHCaumnsa noasieXuT B3bICKaHUIO NPU LOKA3aHHOCTU (hakKTa
MpaBOHapPYyLUEHNA HE3ABUCUMO OT HaJINYmMa UK oTCYyTCTBUA yObITKOB ( M. 3 cT. 1252, cT.
1301 'K P®; lNocTaHoBIeHMe cyfa no nHTenneKTyalbHbIiM npasam oT 11.06.2014 No
C01-385/2014 no peny Ne A438973/2013).

YronosHo-npasoBas 3awmTta VIC ocyulecTsnseTcqa B OTHOLEHUN HAapYyLUEeHNS aBTOPCKUX U
CMeXXHbIX npas (cT. 146 YK P®), HapyLweHnsa nsobpetatesnibCKUX U MaTEHTHbIX Npas (CT.
147 YK P®), HE3aKOHHOI0 NCNoJib30BaHUA CPeACTB MHAUBMAOYaAN3aLMm ToBapoB (paboT,
ycnyr) (cT. 180 YK P®), HE3aKOHHOI0 NoJlydeHUs 1 pasriaweHns ceegeHun,
COCTaB/IAWMX KOMMEPYECKYI0, HasIoroByto TanmHy (cT. 183 YK PO).

MNpobrnema npuBneYeHNa BUHOBHbIX 38 COBEPLUEHME NPeCcTYrNJIeHNN B OTHOLLEHUN NpaBs
Ha NC B TOM, 4TO AENCTBYIOLLEE YIrOJIOBHOE 3aKOHOA4ATEeNbCTBO PO He no3sondeT
npaBoOOXpaHUTesIbHbIM opraHam 3PPeKTUBHO BopoTbCsa € npecTtynneHuaMn B chepe NC
No NpUYNHe OTHECEHUS AAaHHOW KaTeropun gen K npectynjeHnsam HebobLuon TAXKeCTH.

Hanpumep, Mpurosop KnpoBckoro panoHHoro cyaa r. Tomcka ot 30.11.2017 no pgeny Ne
1-487/2017, cornacHo KoTopoMy 06BMHAEMbIN, LENCTBYS BOMPEKN BOJE



npasoobnapatenen 6e3 COOTBETCTBYOWMNX OFOBOPA N pa3peLllenHmns, C uenbio
nosiyv4eHns npmbbinm, N3 KOPbICTHON 3aMHTEPECOBAaHHOCTU, HE3AaKOHHO MCMNOJ1b30Ba
06bEeKTbl aBTOPCKOro rnpaBa: KoMMbloTepHYto nporpammy ansg 3BM CorelDRAW Graphics
Suite X7 ctoumocTblo 36 905 pybnen n nporpammy Komnac-3D Bepcun 16.1.10
ctonmocTbio 110 000 pybnen, Bcero Ha obuyto cymmy 146 905 pybnen, 4To aBnseTcs
KPYMHbIM pa3MepomM.

B ntore o6BuHAEMbIN Bbl1 OCY>KAEH MO Y. 2 CT. 146, 4. 2 CT. 272, 4. 2 CcT. 273 YK PO, n
€My Ha3Ha4YeHOo HaKa3aHue:

e N0 Y. 2 CT. 146 YK PO B BUae 4 mecsaueB ncnpasmTesibHbIX paboT ¢ yoep>xaHuem B
noxopn rocynapctBa 10% 3apaboTka;

e NOY.2CT. 272 YK PO B BUge 1 roga ncnpasuTesibHbiX paboT C yaep>xaHnem B
noxopn rocygapctBa 10% 3apaboTka;

e N0 Y.2cCT. 273 YK P® B BUae 6 mecsiueB nuweHmns cesoboppbl.

Ha ocHoBaHUKM 4. 2 CT. 69 YK P® okoHYaTeNnbHOEe HakKa3aHMe Ha3Ha4YeHOo NyTeMm
MOrJIoLLEeHNA MeHee CTPOroro HakasaHusa 6osee CTporum B BUAE NmuweHmns csobonbl
CPOKOM Ha 6 MmecsueB. Ha ocHoBaHUM CT. 73 YK PO Haka3saHue cYMTaTb YCJIOBHbIM C
ncnbiTaTesibHbIM CPOKOM 1 rog.

N3 npuBeneHHOro npuMmepa BMAHO, YTO HE3HAYMUTENIbHaa Mepa HaKa3aHus,
npeaycMoTpeHHas 3a npectynnenHunsa B cpepe VC, Bbicokasa Nnpubbinib
npaBoHapyLwmTenemn, MUMHUMaNbHbIN PUCK 3a4ep>XaHusa n cyaebHoro npecnenosaHms
NMPMBOAAT K TOMY, YTO KOJINYECTBO NPecTynJeHUn B chepe HE3aKOHHOI0 NMPUCBOEHUSA K
NCNOJ/Ib30BaHNA UHTENNIeKTyaslbHON COBCTBEHHOCTU pacTeT, B pe3ysbTaTe aBTop
(npaBoobnapaTenb) HeceT yObITKM U MOpasibHbIN Bpes.

SAKNMIOYEHUE

B ycnoBusix COBpEMEHHOIr0 pa3BuUTUSA NMpaBa MHTeNNeKTYyalbHON COOCTBEHHOCTH
Hy>XZaeTcs B 3ppeKTnBHOM NpaBoBon 3awmTe. Jlnua, He3aKOHHO UCMNOb3YIOWNE YYXKYI0
WHTEeNNeKTyanbHY0 COBCTBEHHOCTb, HE TOJIbKO MPUYMNHAIOT 3Ha4YNTESIbHbIN
MaTepuanbHbI yulepb aBTopam (Npasoobnafgatensam), usssekasa OX04bl, HO U
HapyLlalT NpaBa U 3aKOHHbIe MHTepechl obLecTBa 1 rocygapcTea, NoApbIBAOT
oCHOBOMOJaratoLwme NPUHLMMbI SKOHOMUKMN.



CNno>XHOCTb OOKa3blBaHUS OaHHOW KaTeropumn gen B cyfax, He3HavyuTesibHas Mepa
HaKa3aHusA, NpegyCcMoTpeHHas 3a NPecTynieHnsa B chepe NHTeNNeKTyalbHON
COBCTBEHHOCTN, HECOMHEHHO, TpebyeT BHECEHNA N3MEHEHU B AENCTBYOLLEe
3aKOHOLATEeNbCTBO, YTOObLI CAHKLMWN 3a HAapyLUEHWE NPaB Ha UHTENNEKTYalbHYO
cobCcTBEHHOCTL Npu 0bpenn Npeaynpexgakllee 3Ha4YeHne.

BUBJINOIrPA®UA
HopmaTuBHO-NnpaBoBble aKThbl

1. M'paxxgaHcknm kogekc Poccuninckonm depepaumnm

2. ®epepanbHbli 3aKoH "O BBegEeHUN B LEeNCTBME YacTn YeTBepTon IMparKaAaHCKOro
Kogekca Poccunckon ®epepaynn” ot 18.12.2006 N 231-P3 (nocnenHaa penakums)

3. "Kopekc Poccunckon denepaumm 06 agMUHUCTPATUBHBIX NPaBOHapyLUeHUAX" oT
30.12.2001 N 195-03 (pea. oT 24.04.2020)

4. ®epepanbHbIi 3akoH "O6 oueHo4YHOM aesaTenbHOCTU B Poccmnckon ®epepaumn” ot
29.07.1998 N 135-93 (nocnegHaa penakums)

5. YronosHbIn Kogekc Poccninckon depepaumm

KHM>XHbIEe pecypcCbl

1. Yepkacosa 0O.B. 3awumTa nHTennekTyalbHon cobcTBeHHOCTN. Y4yebHoe nocobue.
N3paTenbCTBO YpanbCKOro yHusepcuteTa. EkaTepuHbypr. 2017.

UHTepHeT-pecypchi

1. http://www.alventa.ru/content/intellektualnaya-sobstvennost-pravovoe-
obespechenie

2. https://cyberleninka.ru/article/n/obespechenie-zaschity-obektov-intellektualnoy-
sobstvennosti-v-rossiyskoy-federatsii

3. https://vitvet.com/articles/zashita_intellektualnoi_sobstvennosti/

4. https://www.syl.ru/article/405258/zaschita-intellektualnoy-sobstvennosti-v-rf



